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 Ryan Judson Moore appeals his conviction for second degree murder.  He argues 

the trial court (1) erred in denying his new trial motion based on purported juror 

misconduct and (2) misinstructed the jury regarding involuntary manslaughter.  We 

disagree and affirm. 

I. FACTUAL AND PROCEDURAL BACKGROUND 

 On February 13, 2013, the Solano County District Attorney filed an information 

charging Moore with the murder (Pen. Code, § 187, subd. (a))1 of Bettina Brown.  The 

information further alleged that, in committing the offense, Moore personally and 

intentionally discharged a firearm causing great bodily injury or death (§ 12022.53, 

subd. (d)), personally and intentionally discharged a firearm (§ 12022.53, subd. (c)), and 

personally used a firearm (former § 12022.5, subd. (a); § 12022.53, subd. (b)). 

                                              

 1 Undesignated statutory references are to the Penal Code. 
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Prosecution Case 

 On October 23, 2012, at around 7:00 or 8:00 p.m., Moore invited his friend, 

Timothy W., over to play a video game.  Timothy walked to Moore’s house in Suisun 

City.  When Timothy arrived at Moore’s house, he walked in through the open front door, 

used the restroom, then returned to the living room and sat down in a tan recliner.  Moore 

was standing by a blue recliner.  Brown, who was a friend of Moore’s and the girlfriend 

of Timothy’s uncle, was sitting on the couch.2  Brown and Moore were acting friendly. 

 Moore asked Brown to make him a burrito.  She agreed and went to the kitchen.  

Meanwhile, Moore received a text message from his ex-girlfriend, which he showed to 

Timothy.  Immediately thereafter, Moore looked “sad” and “down.”  Timothy asked, 

“can we play the game now[?]”  Brown returned from the kitchen, handed Moore a plate 

with the burrito, and sat down again on the couch.  Moore put the plate down and picked 

up a bottle of tequila, which he guzzled “like it was water.”  Moore’s sister called and 

asked to borrow a tool.  After Moore refused, his sister hung up.  Moore said, “my family 

hates me” and guzzled more tequila, still appearing sad. 

 While remaining seated in the recliner, Moore began playing with a butterfly 

knife.  Timothy told Moore, who was two or three feet from him, not to play with the 

knife because it could “fly out of his hand and cut one of us.”  Brown said, “ ‘he’s not 

going to cut me.’ ”  The knife fell out of Moore’s hand and dropped to the floor.  Moore 

stood up and went to a corner of the room, where he picked up a rifle without saying 

anything.3  Moore held the rifle with two hands and banged the barrel of the rifle against 

his head twice. 

 Timothy, who was still seated in the tan recliner, told Moore, “put the gun down.”  

Moore did not and, while standing about one foot away from Brown, aimed it at Brown’s 

                                              

 2 Moore was letting Brown stay at the house for a few days because Timothy’s 

uncle had obtained a restraining order against her. 

 3 Moore’s brother-in-law lived with Moore and was not at home on the evening of 

the shooting.  He testified that the rifle belonged to Moore; Moore initially kept the rifle 

in his bedroom; and, more recently, had kept the rifle in the living room. 
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front left side.  Moore was still using both hands to hold the rifle—one hand was on the 

front of the gun and the other was on the trigger.  Timothy told Moore to take his finger 

off the trigger.  Brown said, “ ‘he’s not going to shoot me.’ ”  Moore “fired the gun.”4 

 Timothy asked Moore:  “Did you shoot her?  Did you shoot her?  Like are you 

playing?  Are you playing?”  After being shot, Brown stood up and said, “ ‘this mother 

fucker shot me.’ ”  She slumped and held her side.  Moore dropped the rifle, went to 

Brown, and attempted to stop the bleeding and give her cardiopulmonary resuscitation.  

Fearing for his own life, Timothy ran to his uncle’s house a few blocks away.  Because 

Timothy did not have a cell phone, he called 911 from his uncle’s home, telling the 

dispatcher he witnessed “a white guy” shoot “a black female.”  After calling 911, 

Timothy called his mother and asked her to drive him back to Moore’s house.  There, 

Timothy told police he witnessed the shooting.5 

Police Investigation 

 At 8:19 p.m., Moore called 911, telling the operator he killed someone by 

“accident” and had tried to give her cardiopulmonary resuscitation, but she was going to 

die.  The dispatcher could not understand Moore and hung up after 30 seconds.  Moore 

called back a minute later. 

 When Suisun City Police Department Officers James Sousa and David O’Brien 

arrived at the scene, Moore was standing in the doorway, smoking a cigarette, and talking 

                                              

 4 The prosecutor asked Timothy if Moore said anything before firing the gun.  

Timothy answered, “No.”  Timothy was then asked if he remembered testifying at the 

preliminary hearing that, before firing the gun, Moore said, “I’m going to shoot her.”  

After reviewing the preliminary hearing transcript and a statement he gave to a police 

officer on the night of the shooting, Timothy still could not recall stating as much.  

Timothy was asked, “Do you remember [Moore] saying ‘I’m going to shoot her then’ 

that evening before he fired the gun?”  Timothy answered:  “I don’t recall.  I think so.”  

Finally, when asked if on the night of the incident he related to police the statement, “I’m 

going to shoot her then,” Timothy recalled having done so.  On redirect examination, 

Timothy again stated he could not currently remember what Moore said on the night of 

the shooting. 

 5 On cross-examination, Timothy denied ever touching the gun. 
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on a phone.  Moore was “frantic, confused, crying,” and had blood on his hands.  On the 

living room floor, Sousa and O’Brien found Brown’s unresponsive body.  Brown had 

been shot in the chest above her left breast.  A video game controller was found on the 

tan recliner and a bottle of tequila was found nearby. 

 The police officers searched “[e]verywhere” for a firearm—inside the house, 

inside the garage, and outside.  It was dark, but Sousa used a flashlight to search the front 

yard, the backyard, as well as the side yard between Moore’s house and a neighbor’s 

house to the east.  O’Brien searched the side yard on the west side of the house.  No 

weapon was located. 

 Later that night, while in a holding cell at the police station, Moore banged on his 

cell door and spontaneously told a police officer, “I killed her.  I did it.  He ain’t got 

nothing to do with it.”  Moore repeatedly said it was an accident and he did not mean for 

it to happen.  Later, when the same officer transported Moore to county jail, Moore again 

said the shooting was an accident.  Moore, who appeared to be under the influence of 

alcohol, also said he was going to jail for a long time “because that’s what happens when 

you kill someone.” 

 Forensic pathologist, Susan Hogan, M.D., determined Brown died from a gunshot 

wound to the chest.  Hogan did not observe any soot or stippling on Brown’s clothing or 

body, which she would expect to see if the gun was fired within three feet of the victim. 

Defense Case 

 Moore’s next door neighbor came home from his night shift early in the morning 

on October 24, 2012.  Using a flashlight, he looked over Moore’s front yard for five 

minutes but did not see a gun.  Around noon, the neighbor went back outside and saw a 

rifle in Moore’s front yard.  Police collected the weapon.  No latent fingerprints were 

found on the weapon, a .22-caliber rifle.  The rifle had water spots on it that could have 

been produced by someone cleaning it.  Low level DNA mixtures were found on the rifle, 

but the samples were insufficient for interpretation. 
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 On the night of the shooting, both Moore and Timothy were tested for the 

presence of gunshot residue.6  The results were positive for each.  As gunshot residue can 

be found on a person’s hands after firing a weapon or being in the vicinity of a fired 

weapon, the shooter’s identity could not be determined.  A blood sample was also taken 

from Moore at around 10:50 p.m. on October 23.  The sample showed Moore had a 

0.33 percent blood alcohol concentration (BAC). 

 The defense firearms expert, criminalist Peter Barnett, examined the rifle and 

observed it had an intermittent problem where the trigger could be cocked simply by 

rotating the bolt, rather than pulling it back.7  Barnett’s test of the rifle’s trigger pull 

showed it requires three pounds of pressure to pull the trigger, which is somewhat lighter 

than in similar weapons.  Barnett opined that if a person were to hold the rifle in the 

standard way with his finger on the trigger, and another person yanked it out of his hands 

with a sudden motion, that action could cause sufficient force for the gun to discharge. 

 Psychiatrist Randall Solomon, M.D., testified as an expert regarding the effects of 

alcohol on the brain and memory.  Solomon testified alcohol can impact memory after as 

little as two drinks, but the more a person drinks, the more likely it will cause memory 

problems, such as a “blackout”—a type of amnesia that happens when short-term 

memories do not get encoded as long-term memories.  Short-term memory is not affected 

by alcohol.  A person can still function during a blackout and observers might not know it 

is happening.  Fragmentary blackout is the most common type.  It creates holes in 

                                              

 6 Timothy, who had been arrested before, later hired an attorney because he felt 

the police were pressuring him to “say something [he] had nothing to do with.” 

 7 On cross-examination Barnett acknowledged that even though the rifle had an 

intermittent issue, the rifle would not be capable of firing unless the cartridge was 

inserted into the chamber.  He also acknowledged that, in order to chamber a round, the 

bolt must be pulled up into the open position and pulled down all the way back, then 

pushed forward.  The rifle is a single-action weapon, meaning the hammer has to be 

cocked and ready to fire before you press the trigger.  In addition, before it can be fired, 

the safety has to be off. 
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memory that a person might not be aware of until asked about something he cannot 

remember.  A complete blackout is a period of no memory at all. 

 At 0.3 percent BAC, Solomon opined there would be a greater than 50 percent 

chance of a blackout.  Not everyone would experience blackout at that BAC, but drinking 

very rapidly would also increase the probability.  If BAC was at that level three hours 

after a person stopped drinking, his or her BAC necessarily would have declined to that 

level from an earlier, higher BAC.  If someone was able to remember details an hour or 

three hours later then he would not have been in a complete blackout, unless he had been 

rehearsing these details in his short term memory the entire time. 

 Moore’s friend, Rashaun M.,8 testified that on the night of the shooting he was at a 

hospital in San Francisco with his daughter.  Rashaun received a phone call from his 

family that night, during which he spoke to Timothy about what happened.  Timothy did 

not mention a gun.  After learning Brown had been shot, Rashaun told Timothy to go 

back to Moore’s house and call the police.  Sometime later, Rashaun saw Timothy in 

person.  Timothy then told Rashaun that, when Moore dropped the gun, Timothy picked 

it up, hopped over the couch, and ran with it to his uncle’s home. 

 Six character witnesses testified they knew Moore to be peaceful, reliable, 

generous, trustworthy, protective, and honest. 

People’s Rebuttal Case 

 Angela M., Rashaun’s aunt and Timothy’s mother, testified she had been sitting 

outside the courtroom with Timothy during Moore’s trial.  Rashaun approached her and 

said he was going into the courtroom.  When Angela asked him not to, Rashaun said, 

“Auntie, I don’t give an ‘F’ about [Brown].”  He added, “If I get called as a witness, I’m 

going to lie for my partner, to get my partner off.” 

                                              

 8 Rashaun is Timothy’s cousin and Brown was Rashaun’s father’s girlfriend. 
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Instructions and Closing Argument 

 The trial court repeatedly informed the jury of Moore’s constitutional right not to 

testify and that no negative inference could be drawn from Moore’s exercise of the right.9  

The jury also received instructions, among others, on premeditated first degree murder, 

express and implied malice second degree murder, accidental homicide, and involuntary 

manslaughter.  Moore also requested, and received, an instruction that if, while 

unconscious as the result of voluntary intoxication, he killed without malice or intent to 

kill, the crime was not murder, but involuntary manslaughter.  The jury was also 

instructed, as to crimes requiring specific intent, that it could consider the effect of 

Moore’s voluntary intoxication, if any, when determining whether he formed such intent. 

 During closing argument, the prosecutor maintained Moore was guilty of either 

first or second degree murder.  The People relied on both express and implied malice 

theories, arguing that Moore’s words and actions—aiming the rifle at Brown’s chest and 

pulling the trigger after being warned to put the gun down and take his finger off the 

trigger—showed either intent to kill or conscious disregard for human life. 

 Defense counsel contended Moore’s behavior after the shooting was inconsistent 

with malice and showed the shooting was an accident or that, at most, Moore was guilty 

of involuntary manslaughter if he was either criminally negligent or unconscious due to 

voluntary intoxication.  Counsel also claimed the jury could find the shooting was 

accidental by inferring Timothy’s involvement in a struggle over the rifle.  In rebuttal, the 

prosecutor argued the defense’s theory of the case was inconsistent with the evidence. 

Verdict 

 The jury found Moore not guilty of first degree murder, convicted him of second 

degree murder, and found the firearm enhancements true.  Moore filed a motion for new 

                                              

 9 Specifically, the jury was instructed:  “A defendant has an absolute, 

constitutional right not to testify.  He may rely on the state of the evidence and argue that 

the People have failed to prove the charges beyond a reasonable doubt.  Do not consider 

for any reason at all the fact that the defendant did not testify. [¶] Do not discuss that 

factor in your deliberations or let it influence your decision in any way.”  
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trial, which was denied after an evidentiary hearing.  The trial court sentenced Moore to 

an indeterminate term of 40 years to life in state prison.  A timely notice of appeal 

followed. 

II. DISCUSSION 

 On appeal, Moore argues the trial court (1) erred in denying his new trial motion 

based on juror misconduct and (2) misinstructed the jury regarding involuntary 

manslaughter.  Moore fails to show error. 

A. Motion for New Trial:  Juror Misconduct 

 The trial court did not err in denying Moore’s motion for a new trial based on juror 

misconduct (§ 1181, subds. 2, 4).  A criminal defendant has a fundamental constitutional 

right to a fair trial by an impartial jury.  (See U.S. Const., 6th & 14th Amends.; Cal. 

Const., art. I, § 16; In re Hamilton (1999) 20 Cal.4th 273, 293.)  “An impartial jury is one 

in which no member has been improperly influenced [citations] and every member ‘ “is 

capable and willing to decide the case solely on the evidence before it.” ’ ”  (Hamilton, at 

p. 294.)  “When even one juror lacks impartiality, the defendant has not received a fair 

trial.”  (People v. Cissna (2010) 182 Cal.App.4th 1105, 1111.)  “Juror misconduct, such 

as the receipt of information about a party or the case that was not part of the evidence 

received at trial, leads to a presumption that the defendant was prejudiced thereby and 

may establish juror bias.”  (People v. Nesler (1997) 16 Cal.4th 561, 578.) 

 “ ‘When a party seeks a new trial based upon jury misconduct, a court must 

undertake a three-step inquiry.  The court must first determine whether the affidavits 

supporting the motion are admissible.  (See Evid. Code, § 1150, subd. (a).)  If the 

evidence is admissible, the court must then consider whether the facts establish 

misconduct.  [Citation.]  Finally, assuming misconduct, the court must determine whether 

the misconduct was prejudicial.’ ”  (People v. Bryant (2011) 191 Cal.App.4th 1457, 

1467; People v. Hord (1993) 15 Cal.App.4th 711, 724 (Hord).) 

 “ ‘Evidence Code section 1150 authorizes the use of jurors’ affidavits to show 

objective facts which occurred in the jury room and could have improperly influenced the 
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jury.’ ”10  (People v. Bryant, supra, 191 Cal.App.4th at p. 1468.)  “[E]vidence of a jury 

discussion on an improper topic [is] admissible as an ‘overt act’ provided the evidence is 

not directed to the subjective reasoning processes of the individual juror.”  (People v. 

Perez (1992) 4 Cal.App.4th 893, 907, italics added.)  Thus, “Evidence Code section 1150 

expressly allows jurors to present evidence of statements made within the jury room of 

such a character as is likely to influence the verdicts improperly.”  (Hord, supra, 

15 Cal.App.4th at p. 725.)  “No evidence may be presented concerning the subjective 

reasoning processes of a juror that can neither be corroborated nor disproved . . . .”  

(People v. Cissna, supra, 182 Cal.App.4th at p. 1116.) 

 The limits imposed by Evidence Code section 1150 “ ‘ “prevent[] one juror from 

upsetting a verdict of the whole jury by impugning his own or his fellow jurors’ mental 

processes or reasons for assent or dissent.  The only improper influences that may be 

proved . . . to impeach a verdict, therefore, are those open to sight, hearing, and the other 

senses and thus subject to corroboration.” ’ ”  (People v. Danks (2004) 32 Cal.4th 269, 

302.) 

 “Among the overt acts that are admissible and to which jurors are competent to 

testify are statements. . . . [¶] Although this evidence may be received, it must be 

admitted with caution.  Statements have a greater tendency than nonverbal acts to 

implicate the reasoning processes of jurors—e.g., what the juror making the statement 

meant and what the juror hearing it understood.  They are therefore more apt to be 

misused by counsel in an effort to improperly open such processes to scrutiny.  But no 

such misuse is threatened when . . . the very making of the statement sought to be 

admitted would itself constitute misconduct.  Such an act is as much an objective fact as a 

                                              

 10 Subdivision (a) of section 1150 of the Evidence Code provides:  “Upon an 

inquiry as to the validity of a verdict, any otherwise admissible evidence may be received 

as to statements made, or conduct, conditions, or events occurring, either within or 

without the jury room, of such a character as is likely to have influenced the verdict 

improperly.  No evidence is admissible to show the effect of such statement, conduct, 

condition, or event upon a juror either in influencing him to assent to or dissent from the 

verdict or concerning the mental processes by which it was determined.” 
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juror’s reading of a novel during the taking of testimony . . . .”  (In re Stankewitz (1985) 

40 Cal.3d 391, 398.)  Although evidence about a juror’s reasons for finding the defendant 

guilty or not guilty are not admissible under Evidence Code section 1150, a statement 

that a juror has prejudged the case is admissible as it is both a description of the juror’s 

mental state and a disclosure of bias.  (Grobeson v. City of Los Angeles (2010) 

190 Cal.App.4th 778, 788, 790–791.) 

 “[W]hen a new trial motion in a criminal case is based on allegations of juror 

misconduct, the trial court may conduct an evidentiary hearing to determine the truth of 

the allegations.”  (People v. Hedgecock (1990) 51 Cal.3d 395, 415.)  “The hearing . . . 

should be held only when the defense has come forward with evidence demonstrating a 

strong possibility that prejudicial misconduct has occurred.”  (Id. at p. 419.)  Yet, 

evidence received at such a hearing is only admissible if jurors testify to “overt acts”; 

jurors still may not testify about subjective reasoning processes.  (In re Stankewitz, supra, 

40 Cal.3d at p. 398.) 

 Where juror misconduct is shown, prejudice is presumed and the defendant is 

entitled to a new trial unless the presumption is rebutted by proof no prejudice resulted.11  

(In re Stankewitz, supra, 40 Cal.3d at p. 402.)  “We accept the trial court’s credibility 

determinations and findings on questions of historical fact if supported by substantial 

evidence.  [Citations.]  Whether prejudice arose from juror misconduct, however, is a 

mixed question of law and fact subject to an appellate court’s independent 

determination.”  (People v. Nesler, supra, 16 Cal.4th at p. 582; accord, People v. Dykes 

(2009) 46 Cal.4th 731, 809; People v. Leonard (2007) 40 Cal.4th 1370, 1425 (Leonard).)  

It is “the legal import of the facts accepted by the trial court” that is subject to our de 

novo evaluation.  (People v. Cissna, supra, 182 Cal.App.4th at p. 1118.) 

                                              

 11 “This presumption aids parties who are barred by [Evidence Code section 1150] 

from establishing the actual prejudicial effect of the incident under scrutiny [citations] 

and accommodates the fact that the external circumstances of the incident are often 

reliable indicators of underlying bias.”  (In re Hamilton, supra, 20 Cal.4th at p. 295.) 
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 Whether an individual verdict must be overturned for jury misconduct is resolved 

by an objective standard—the substantial likelihood test.  (In re Hamilton, supra, 

20 Cal.4th at p. 296.)  “Any presumption of prejudice is rebutted, and the verdict will not 

be disturbed, if the entire record in the particular case, including the nature of the 

misconduct or other event, and the surrounding circumstances, indicates there is no 

reasonable probability of prejudice, i.e., no substantial likelihood that one or more jurors 

were actually biased against the defendant.”  (Ibid.)  “ ‘[T]he “entire record” logically 

bearing on a circumstantial finding of likely bias includes the nature of the juror’s 

conduct, the circumstances under which the information was obtained, the instructions 

the jury received, the nature of the evidence and issues at trial, and the strength of the 

evidence against the defendant.’ ”  (People v. Thomas (2012) 53 Cal.4th 771, 819; In re 

Carpenter (1995) 9 Cal.4th 634, 654.) 

 Our Supreme Court has repeatedly emphasized that “ ‘before a unanimous verdict 

is set aside, the likelihood of bias . . . must be substantial . . . .  [T]he criminal justice 

system must not be rendered impotent in quest of an ever-elusive perfection.  The jury 

system is fundamentally human, which is both a strength and a weakness.  [Citation.]  

Jurors are not automatons.  They are imbued with human frailties as well as virtues.  If 

the system is to function at all, we must tolerate a certain amount of imperfection short of 

actual bias.  To demand theoretical perfection from every juror during the course of a trial 

is unrealistic.’ ”  (People v. Danks, supra, 32 Cal.4th at p. 304.)  However, “the test for 

determining whether juror misconduct likely resulted in actual bias is ‘different from, and 

indeed less tolerant than,’ normal harmless error analysis, for if it appears substantially 

likely that a juror is actually biased, we must set aside the verdict, no matter how 

convinced we might be that an unbiased jury would have reached the same verdict.”  (In 

re Carpenter, supra, 9 Cal.4th at p. 654.) 

 1. Background 

 On the day after the jury delivered its verdict, the trial court’s judicial assistant 

received a call from Juror No. 3, who indicated he had “second thoughts about the verdict 

and [believed] that the jury came to the wrong conclusion.”  Moore moved for a new 
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trial, on the grounds of, inter alia, alleged juror misconduct.  Moore relied on declarations 

from Juror Nos. 3 and 10 stating the jury had discussed Moore’s failure to testify.  Juror 

No. 3 declared:  “Jurors #7, 9, and 10 discussed during deliberations that [Moore] did not 

testify.  They stated that they would have understood the holes in the story of this case 

better if [Moore] had testified.  These three jurors also stated that [Moore’s] failure to 

testify supported their belief and their verdict that he was guilty of murder.” 

 Juror No. 10 declared:  “During the course of deliberations, the jury spent at least 

four hours over the several days of deliberations discussing the fact that [Moore] did not 

take the stand.  This was a recurring topic that the jury returned to many times during 

deliberations.  Included in these conversations were statements that the case involved 

many unexplained questions that could have been answered had [Moore] taken the stand 

and testified.  Additionally, it was discussed that [Moore] should have tried to protect his 

innocence by taking the stand and that he should have testified because he was on trial for 

murder.  It was also discussed that had [Moore] taken the stand and testified regarding 

what occurred, it would have likely helped to lessen his degree of culpability.  The jury 

also discussed the fact that [Moore] must not have taken the proceedings seriously as he 

did not take the stand in his defense.  Finally, it was discussed that [Moore] seemed 

genuinely sympathetic on the 911 call and that, had he taken the stand in his own defense, 

the jury would have better understood what was on his mind and the outcome of the trial 

would likely have been different.” 

 The People opposed Moore’s motion, supporting their opposition with 

declarations from Jurors Nos. 2, 3, 5, 8, 9, and 10.  Juror No. 2 declared:  “During 

deliberations the subject of [Moore’s] failure to testify came up twice. [¶] When the 

subject arose, at least three people reminded the jury [Moore’s] failure to testify cannot 

be taken into account. [¶] . . . [J]urors explained the court instructed them not to allow 

[Moore’s] failure to testify to sway their judgment because it is the burden of the 

prosecutor to prove the defendant committed the crime. [¶] I would not characterize the 

subject as being ‘discussed’ during deliberations.  I would call it one of those ‘quick 

things.’ [¶] There was no agreement between the Jury to disregard the Judges [sic] 
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instructions regarding [Moore’s] failure to testify. [¶] I personally reminded the jury of 

the [trial court’s] instruction . . . .” 

 Declarations of Juror Nos. 5 and 8 were similar.  Juror No. 5 stated:  “During the 

course of the Jury’s deliberations I heard brief comments from jurors about [Moore’s] 

failure to testify. [¶] These comments did not last very long and I certainly do not 

remember anyone talking about the topic for hours at a time. [¶] At no time during the 

deliberations did I mention [Moore’s] failure to testify had an effect on my decision. [¶] 

I did not observe any of the jurors mention [Moore’s] failure to testify was affecting their 

decision making process during the course of the deliberations. [¶] There was no explicit 

or implicit agreement . . . to disregard the Court’s instruction regarding [Moore’s] failure 

to testify.”  Juror No. 8 stated:  “During the deliberations three of the jurors discussed 

[Moore’s] failure to testify for a few minutes if that. [¶] There was no explicit or implicit 

agreement among the Jury to disregard the Court’s instruction regarding [Moore’s] 

failure to testify. [¶] Some of the jurors spoke out and reminded the Jury [Moore] has the 

right not to take the stand and it was up to the District Attorney to prove his case.” 

 Juror No. 9 declared:  “One of the juror[s] indicated they wished [Moore] would 

have testified. [¶] The other jurors immediately responded the Judge instructed us that 

you cannot hold that against the defendant. [¶] I never stated [Moore’s] failure to testify 

supported my belief of what happened and that [Moore] was guilty of murder. [¶] The 

other jurors also responded the jury needs to piece together the facts based upon the 

evidence that had been received during the trial. [¶] The discussion about [Moore’s] 

failure to testify lasted seconds.  The discussion lasted at most ten seconds. [¶] There was 

no agreement by the jury to disregard the courts instructions on any point of law.”  Juror 

No. 3 also submitted a declaration in support of the People’s opposition, in which he 

stated:  “During deliberations the Jury briefly discussed [Moore’s] failure to testify for 

less than five minutes.  Prior to Juror #10’s remark that we had to ‘fill in holes’ there was 

additional discussion to the effect that if [Moore] had testify [sic] a lot of questions could 

have been answered.  [We] discussed this topic for some time. [¶] There was no 
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agreement . . . to disregard the Judges [sic] instructions regarding [Moore’s] failure to 

testify.” 

 Juror No. 10’s declaration in support of the opposition provides:  “[Moore’s] 

failure to testify came up within the context of trying to determine what transpired. [¶] 

. . . [¶] I reminded my fellow jurors this is not a moral court and we must decide the case 

based on the facts and the law as it is written. [¶] I never stated that [Moore’s] failure to 

testify supported my belief on the case and my verdict that [Moore] was guilty of murder. 

[¶] . . . [¶] There was no explicit agreement among the Jury to disregard the Court’s 

instruction regarding [Moore’s] failure to testify.” 

 Moore filed a reply, with additional supporting declarations from Jurors Nos. 3, 5, 

and 10.  In support of Moore’s reply, Juror No. 3 declared: “The topic of [Moore’s] 

failure to testify was not, and was far from, just a matter of seconds, nor was it a mere 

comment, but addressed and discussed in detail.  I did not hear any juror actually stop 

further discussion regarding [Moore’s] failure to testify.  The discussion regarding the 

failure to testify was significant in length, as it was a recurring topic. . . . [M]ore than one 

juror discussed this topic and its affect [sic] reaching their verdicts.”  Juror No. 5 also 

declared:  “It was discussed several times during deliberations that [Moore] did not 

testify.  Members of the jury expressed that they would have understood the holes in the 

story of this case better if [Moore] had testified.  These discussions lasted approximately 

30 minutes.” 

 Juror No. 10 declared:  “[Moore’s] failure to testify came up as the jurors 

discussed what happened on the night of the incident and as jurors discussed the holes in 

the story and unexplained questions.  The holes and unexplained questions, and the 

attempt to fill in these holes and answer the questions—including speculation as to what 

transpired on the night of the incident were discussed for a significant amount of time 

. . . .  Furthermore, jurors continually came back to the issue that [Moore] had not 

testified to fill in the holes and unexplained questions during this time . . . .  Some jurors 

also commented that [Moore] did not look like a person who would commit this crime 

intentionally, and that if he had taken the stand and explained his story and filled in 
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missing information, it would help to lessen his culpability. [¶] During the recurring 

discussions about [Moore’s] failure to testify, there was in fact additional discussion by 

the jury that had [Moore] taken the stand and testified it would have likely helped to 

lessen his degree of culpability . . . .” 

 The prosecution filed additional declarations from Juror Nos. 2, 5, 8, and 9.  Juror 

No. 9 declared:  “During deliberations, I did not hear any juror state if [Moore] had taken 

the stand it would help lessen his ‘culpability.’  The two topics were not discussed 

together. [¶] During deliberations, I remember Juror #6 state, ‘I just wish he would have 

testified because then we would have heard his side of the story.’  As soon as Juror #6 

stated this, other jurors reminded him we need to go by the evidence presented at trial. 

[¶] During deliberations I did not hear any member of the jury state [Moore] should have 

testified to protect his innocence and he should have testified because he was on trial for 

murder. [¶] During deliberations I did not hear any member of the jury state [Moore] did 

not take the stand; therefore he must be guilty of murder. [¶] During deliberations I did 

not hear any member of the jury state the reason I believe [Moore] is guilty of murder is 

because of his failure to testify.”  Additional declarations by Juror Nos. 2, 5, and 8 were 

substantially the same. 

 After receiving these conflicting declarations and indicating that some additional 

portions of the declarations were inadmissible, the trial court tentatively found Moore 

established a rebuttable presumption prejudicial misconduct had occurred.  An 

evidentiary hearing was held at the People’s request to resolve conflicts in the 

declarations and determine if the People had rebutted the presumption of prejudice. 

 To that end, in January 2014, Juror Nos. 3 and 7 were examined by the court.  

Juror No. 3 testified that, after the jury had eliminated first degree murder, but before a 

verdict had been reached on second degree murder and they were discussing Moore’s 

motive and intent.  He reported that Juror No. 10 said “we were filling in the holes in the 

case because we . . . didn’t have the testimony from [Moore], and so we were trying to 

fill in what happened that night.”  Other jurors “chimed in” that “[i]t would have been a 

lot easier to be able to get the full picture . . . if they had testimony from [Moore].”  When 



 

16 

asked how long the discussion of the subject went on, Juror No. 3 said, “It was a lot 

longer than [five minutes].  I would say at least a half hour or more but at the same time, 

it was kind of . . . a common thread throughout the whole discussion.”  Juror No. 3 said to 

other jurors:  “[O]bviously, it would have been a lot easier to be able to . . . gather all that 

[missing] information . . . if [Moore] would have testified.”  According to Juror No. 3, 

another juror reminded them they should not consider Moore’s failure to testify, but it 

kept coming up.  Juror No. 3 did not remember anyone saying that Moore’s failure to 

testify supported their belief he was guilty.  However, Juror No. 3 himself suggested to 

other jurors that they could have understood Moore’s motive and intent if he had 

testified.  The other jurors expressed Moore’s testimony would have been helpful “to 

understand the whole situation,” but no one expressly said they were considering 

Moore’s failure to testify in reaching a decision.  However, Juror No. 3 said Juror No. 10 

told him at some point after the individual jurors were polled but before a final verdict 

was reached, that it would have been “a different story” if Moore had testified. 

 Juror No. 7 testified that, on the first day of deliberations before the jury reached a 

decision regarding first degree murder, “one of the jurors made a comment that it would 

have been easier if we heard [Moore] testify,” and Juror No. 7 said, “I agree.”  Although 

Juror No. 7 and another juror expressly cautioned that Moore’s failure to testify should 

not be held against him, the subject came up a second time later that same day.  The 

subject only came up twice and probably took about “[e]ight seconds” in passing 

comments.  Juror No. 7 did not recall any juror saying Moore should have testified if he 

wanted to defend himself, protect his innocence, or lessen his culpability.  

 The trial court also examined Juror Nos. 9 and 10.  Juror No. 9 heard only Juror 

No. 10 mention Moore’s decision not to testify.  This discussion lasted “just a few 

seconds.”  Juror No. 9 could not clearly remember when the discussion took place, but 

his best recollection was the discussion took place after they had reached a decision on 

first degree murder but before they had made a decision on second degree murder.  Juror 

No. 9 and another juror said, “We can’t consider that.”  Juror No. 9 did not hear any juror 

indicate that, if Moore had testified, it would have helped lessen his culpability.  Nor did 
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Juror No. 9 hear anyone say that Moore’s failure to testify indicated he was trying to hide 

something or did not take the proceedings seriously.  However, Juror No. 10 did say that, 

if Moore had testified, it would have filled some of the holes in the story.  Juror No. 10 

“said at the same time we need to go by what the Judge said.”  Thereafter, the 

conversation “died down” and the jurors switched topics. 

 Juror No. 10 testified that Moore’s decision not to testify was discussed for 

approximately two to four hours over the course of two days of deliberations.  “If we 

added up all the time.  Because sometimes we got through the day and somebody would 

bring something else up again.  And we would have to go back and say, we can’t think 

about that.  We have to go off what we have in front of us.”  Juror No. 10 remembered:  

“[A] couple of [female jurors] saying that they didn’t understand why he didn’t get up 

there and testify for himself. [¶] But then my comment, after that, it would be well, we 

have to actually deal with what is presented to us and what is given to us.  We can’t go 

off what we think or what we think he might have said or anything like that.  We have to 

go with the evidence that is in front of us.”  One of the jurors said Moore should have 

tried to protect his innocence by taking the stand.  On the first day of deliberations, before 

a decision was reached regarding first degree murder, someone expressed Moore would 

have likely helped to lessen his degree of culpability if he had testified. 

 When asked to explain the context of the discussion, Juror No. 10 explained:  

“[B]efore we walked back there, [the prosecutor] said that [defense counsel] has these 

holes and she wants you guys to fill them in.  And when we went back there, they were 

kind of discussing if he had . . . testified for himself . . . .  And I said, ‘remember what he 

said, [the prosecutor],’ they were like, yeah, I said, ‘we can’t, you know, just come up 

with our answers.’  You know, I said, ‘we have to sit here and actually go off what we 

have in front of us.’ ”  Juror No. 10 was asked, “[D]o you understand what they meant by 

would lessen the degree of culpability?”  Juror No. 10 answered, “That maybe the 

information that we had on paper, maybe that it wouldn’t be a second degree or first 

degree, maybe manslaughter, involuntary manslaughter or something like that.  Not 

second degree murder or first degree murder.” 
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 Juror No. 10 also testified that, when the jury was discussing whether Moore 

committed first degree murder, second degree murder, or involuntary manslaughter, two 

female jurors said, “[Moore] didn’t look like the type of person that would do that type of 

crime.  But it would have helped him out if he would had spoke for himself or got up 

there and said something.”  Juror No. 10 denied saying that Moore’s failure to testify 

supported his belief Moore was guilty of second degree murder.  Juror No. 10 mentioned 

two or three times that Moore’s failure to testify could not be considered.  Sometime 

during the first day of deliberations, Juror No. 10 heard someone say that Moore must not 

take the proceedings very seriously because he did not testify.  Juror No. 10 could not 

remember who said this. 

 After the evidentiary hearing had concluded, Juror No. 3 sent a letter to the trial 

court, which read:  “During the [January 13] hearing your honor asked me if juror 

number ten had stated that [Moore’s] failure to testify supported his belief that he was 

guilty of murder.  I replied inadequately with, ‘I think so.’  I want to restate my response 

to that question and say ‘yes’ he did state [Moore’s] failure to testify supported juror 

number ten’s belief that [Moore] was guilty. [¶] Juror’s [sic] number ten made a 

comment about justice not being carried out in the Trayvon Martin case and in [Moore’s] 

case it had been carried out.  Following this comment I heard juror number ten say that 

the ‘The outcome of this case would have been a lot different if [Moore] had . . .’ and he 

cut his sentence short from saying ‘. . . had testified.’  I feel his statement meant that 

[Moore] was guilty of murder because he had not testified in court.  I strongly believe 

there were other jurors who heard him make this comment. . . . [¶] I want to clarify my 

declaration wherein jurors number seven and nine had also stated that [Moore’s] failure 

to testify supported his belief that he was guilty of murder.  Juror number seven stated 

during deliberations that ‘we wouldn’t still be here (in deliberations) if [Moore] had 

testified.’  Juror number nine stated that [Moore’s] testimony would have been helpful 

but, ‘that anyone that has a loaded gun in their home and kills someone while intoxicated 

accidently or not is guilty of murder.’  I feel that both of these two jurors and others 

commented during deliberation in their own words or gestured with an affirmative nod 
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that [Moore’s] testimony would have filled in the ‘holes’ as mentioned previously by 

juror number ten.”  (Italics added.) 

 After receipt of the letter, Juror No. 3 was reexamined and affirmed his statements 

in the recent letter.  Most importantly, Juror No. 3 made clear that Juror No. 10 did not 

actually finish the sentence italicized above to say “had testified.”  Rather, Juror No. 10’s 

voice trailed off and Juror No. 3 had subjectively construed the remark. 

 The trial court denied Moore’s motion for new trial.  In explaining its decision, the 

court initially observed it had personally polled each of the 12 jurors before the verdict 

was orally announced and each juror personally confirmed “that was [his or her] true and 

correct verdict.”  After the jurors were polled, the court announced the verdict, which was 

“received very emotionally.”  The court said:  “[T]he reason I’m putting this on the 

record, I actually never had that level of emotion in the courtroom.  I turned and looked at 

this jury.  They were ashen. . . . Some people were shaking.” 

 The court further stated:  “[D]uring the course of receiving some of the jury 

information and the declarations I found were not detailed or were inconsistent or . . . 

didn’t make sense in terms of the context of the statements and when they were made.  

And context is very important because . . . we have a case where the defendant was 

acquitted of first degree [murder].  This jury did not hold his failure to testify against him 

and didn’t convict him of the highest degree of crime. [¶] In the context of the closing 

argument, the argument advanced in closing there was a struggle.  I did sustain an 

objection because there was no evidence of a struggle, but I did allow and we did have a 

discussion at the bench, arguments about the inference that there might have been a 

struggle. [¶] People pointed out, there are holes in that argument.  It isn’t inconceivable or 

inappropriate for the jury to consider the defense’s case.  That doesn’t mean they are 

considering [Moore’s] failure to testify. [¶] So there were points in time where I could see 

the [testifying jurors] were confused about what it was we were asking them, whether 

they were asking the consideration of the defendant’s entire case or whether they are 

asking about particular statements made about the defendant[’s] constitutional right not to 

testify. [¶] There was not sufficient time to go line by line, I am not able to do that, but 
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. . . I spent hours and hours charting and comparing the declarations to the actual 

testimony and there are considerable portions of testimony that I cannot receive pursuant 

to [Evidence Code section] 1150.  They are either hearsay, or they are deliberat[ive] 

process or they are subjective reasoning.  I can only receive evidence that is the type of 

evidence that refers to . . . overt acts. [¶] So in this case, I do believe that the defense has 

shown admissible evidence that there was jury misconduct . . . there [were] overt acts 

prescribed by [Moore’s] constitutional right not to testify as we discussed. [¶] But I 

believe the third part, based upon all of the credible, believable evidence, there is no 

substantial likelihood of bias, and I do believe this case is similar to [People v. Loker 

(2008) 44 Cal.4th 691, 749 (Loker), Leonard, supra, 40 Cal.4th at page 1425, and Hord, 

supra, 15 Cal.App.4th at pages 727–728.] [¶] For those reasons, based on the credible 

believable evidence, in its totality, I’ll deny the Motion for New Trial based on jury 

misconduct.”  (Italics added.) 

 2. Moore’s Right Not to Testify 

 “The Fifth Amendment to the federal Constitution provides that no person ‘shall 

be compelled in any criminal case to be a witness against himself.’ . . . Thus, the Fifth 

Amendment entitles a criminal defendant, upon request, to an instruction that will 

‘minimize the danger that the jury will give evidentiary weight to a defendant’s failure to 

testify.’  (Carter v. Kentucky (1981) 450 U.S. 288, 305.)”  (Leonard, supra, 40 Cal.4th at 

pp. 1424–1425.)  “[T]he purpose of the rule prohibiting jury discussion of a defendant’s 

failure to testify is to prevent the jury from drawing adverse inferences against the 

defendant, in violation of the constitutional right not to incriminate oneself.”  (Id. at 

p. 1425.)  It is undisputed the jurors did discuss Moore’s failure to testify, in violation of 

the trial court’s instruction, and this constituted misconduct.  (People v. Lavender (2014) 

60 Cal.4th 679, 687.)  The only question before us is whether the presumption of 

prejudice was rebutted.  Moore argues the trial court erred when it found no substantial 

likelihood of prejudice from the jury’s discussion of his failure to testify.  We disagree. 

 Moore contends:  “The court’s prejudice analysis . . . was deeply flawed.  That 

analysis did not rest on any finding that the extensive discussions of the prohibited 
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subject . . . had not occurred, but rather on the fact that [Moore] had been ‘acquitted of 

first degree [murder].  This jury did not hold [Moore’s] failure to testify against him and 

didn’t convict him of the highest degree crime.’ [¶] As a factual matter, it is impossible to 

reconcile the trial court’s assumption that the prohibited matter was only considered in 

assessing the first degree charge as opposed to [the jury’s] selection among lesser 

alternatives.”  The People disagree, insisting the trial court’s ruling is clear that it found 

Juror No. 3 not credible and credited only the testimony and declarations of Juror Nos. 2, 

5, 7, 8, 9, and 10. 

 As stated previously, our role is to independently assess the “legal import” of the 

facts found by the trial court.  (People v. Cissna, supra, 182 Cal.App.4th at p. 1118, 

italics omitted.)  In doing so, we must accept “the trial court’s factual findings and 

credibility determinations [that] are supported by substantial evidence.”  (People v. 

Dykes, supra, 46 Cal.4th at p. 809.)  Our review has been made unnecessarily difficult 

because the trial court did not explicitly state its final evidentiary rulings, factual 

findings, or credibility determinations on the record.  (See People v. Barnwell (2007) 

41 Cal.4th 1038, 1053 [“[a] trial court facilitates review when it expressly sets out its 

analysis of the evidence”].)  Nevertheless, when a trial court denies a motion for new 

trial, we presume the order is correct.  “ ‘ “[A]ll intendments are indulged in to support it 

on matters as to which the record is silent, and error must be affirmatively shown.”  

[Citation.]  We must “view the record in the light most favorable to the trial court’s ruling 

and defer to its findings of historical fact, whether express or implied, if they are 

supported by substantial evidence.” ’ ”  (Jie v. Liang Tai Knitwear Co. (2001) 

89 Cal.App.4th 654, 666, italics added; accord, People v. Carpenter (1999) 21 Cal.4th 

1016, 1045–1046 [order denying motion to suppress]; Grobeson v. City of Los Angeles, 

supra, 190 Cal.App.4th at p. 794.)  “We do not seek out inferences that, if true, would 

cause us to reverse the trial court’s order granting the motion for a new trial.”  (Grobeson, 

at p. 795.) 

 Moore asks us to flip this standard on its head.  In challenging the trial court’s 

prejudice analysis, Moore assumes the court relied on a factual finding the jury only 
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discussed his decision not to testify when assessing the first degree murder charge—a 

finding that is not supported by substantial evidence.  Moore points out that Juror No. 3 

was clear that the discussion took place after a decision had been reached to acquit 

Moore of first degree murder, but before a verdict had been reached on second degree 

murder, and thus insists “the trial court’s attempt to draw significance from the jurors’ 

rejection of the first degree murder charge is logically unfounded.”  Moore’s argument is 

misguided.  The trial court never stated such a finding and we will not presume it made a 

finding unsupported by substantial evidence.  (See Jie v. Liang Tai Knitwear Co., supra, 

89 Cal.App.4th at pp. 666–667; Grobeson v. City of Los Angeles, supra, 190 Cal.App.4th 

at p. 794.)  What the trial court did say is that, “based upon all of the credible, believable 

evidence . . . this case is similar to [Loker, supra, 44 Cal.4th at page 749, Leonard, supra, 

40 Cal.4th at page 1425, and Hord, supra, 15 Cal.App.4th at pages 727–728.]”  In order 

to discern the facts found by the trial court, we turn to a discussion of this authority. 

 It is settled law that “[t]ransitory comments of wonderment and curiosity” about a 

defendant’s failure to testify, although technically misconduct, “are normally innocuous, 

particularly when a comment stands alone without any further discussion.”  (Hord, supra, 

15 Cal.App.4th at pp. 727–728.)  “When comments go beyond natural curiosity and their 

content suggests inferences from forbidden areas, the chance of prejudice increases.  For 

example, if a juror were to say, ‘The defendant didn’t testify so he is guilty,’ or ‘we will 

have to find the defendant guilty of the greatest charges to ensure he will be adequately 

punished,’ the comments go beyond mere curiosity and lean more toward a juror’s 

drawing inappropriate inferences from areas which are off limits.”  (Id. at pp. 728.)  On 

the other hand, “a reminder to the jury of the court’s instructions to disregard a 

defendant’s decision not to testify is, in the absence of objective evidence establishing a 

basis to question the effectiveness of the reminder . . . , strong evidence that prejudice 

does not exist.”  (People v. Lavender, supra, 60 Cal.4th at p. 687.) 

 In Hord, supra, 15 Cal.App.4th 711, misconduct was found despite a conflict 

among the jurors regarding whether they discussed the defendant’s choice not to testify.  

(Id. at pp. 721–722, 725.)  Specifically, some jurors did not recall any such discussion, 
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another four recalled comments being made, and three of the latter jurors recalled the 

foreperson immediately advising they could not consider the defendant’s failure to 

testify.  (Id. at pp. 721–722.) 

 After independent review, our Supreme Court determined the misconduct did not 

pose a substantial likelihood of prejudice.  The Hord court explained:  “Here, during 

deliberations there was a comment or comments made about [the] defendant’s not 

testifying and a comment regarding [the] defendant’s sentence.  Although these matters 

were not to be discussed, the discussion was very different than when a juror performs 

experiments or brings in new law or facts into deliberations.  The jury was obviously well 

aware here that defendant did not testify and equally aware that he would be punished if 

the jury found him to be guilty.  Thus the comments did not interject any new material 

into deliberations that was not already known by the jury from the trial itself. . . . The fact 

that only some of the jurors recalled the comments tends to indicate that this was not a 

discussion of any length or significance.”  (Hord, supra, 15 Cal.App.4th at pp. 727–728.)  

An initial declaration from one juror recited another juror’s “oblique remark about a party 

not saying anything to protect himself.”  (Id. at p. 728.)  “Although this comment may 

have carried a greater potential for prejudice than a mere statement of curiosity,” it did 

not necessitate reversal because the discussion did not appear to be lengthy or suggest “a 

movement to disobey the court’s instructions.”  (Ibid.)  Most importantly, the jurors were 

reminded they could not consider the defendant’s failure to testify.  (Id. at pp. 727–728.) 

 Leonard, supra, 40 Cal.4th 1370 is also illustrative.  In that capital case, the jury 

committed misconduct by discussing the defendant’s failure to testify during its penalty 

phase deliberations.  Specifically, the jurors said they wished the defendant had testified 

so they could have better understood why he committed the crimes.  (Id. at pp. 1424–

1425.)  Our Supreme Court independently determined the misconduct was not 

prejudicial, reasoning that the jurors’ comments “merely expressed regret that defendant 

had not testified, because such testimony might have assisted the jurors in understanding 

him better. . . . ‘[W]anting to hear defendants testify is natural.  We do the best we can to 

deter jurors from speculating and from drawing negative inferences, but merely 
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referencing that they wish he would have testified is not the same as punishing the 

[d]efendant for not testifying.  It is not the same as drawing negative inferences from the 

absence of testimony.’ ”  (Ibid.) 

 Finally, in Loker, supra, 44 Cal.4th 691, juror misconduct again was not 

prejudicial.  In their original declarations, several jurors stated they discussed, during 

penalty deliberations, the defendant’s failure to testify as signifying lack of remorse.  (Id. 

at p. 748.)  Amended declarations clarified that, whenever the topic was brought up, the 

foreperson had reminded the jury they could not consider it and must restrict its 

deliberations to the evidence and the instructions.  (Ibid.)  The presumption of prejudice 

was rebutted “because the discussions were brief, the foreperson admonished the jury, 

and thereafter the subject was dropped.”  (Id. at p. 749.)  The Loker court reasoned:  

“Clearly, the [trial] court accepted the version of the discussions presented in the 

amended declarations.  We will not disturb that credibility determination, which is 

supported by substantial evidence.  [Citation.] [¶] . . . It is natural for jurors to wonder 

about a defendant’s absence from the witness stand.  [Citation.] . . . Even if some 

comments disclosed in the amended declarations might have given rise to inferences 

adverse to defendant, the foreperson promptly forestalled that possibility, reminding the 

jurors that defendant had a right not to testify and that his assertion of that right could not 

be held against him.”  (Ibid., italics added.) 

 Moore insists juror statements in this case are distinguishable from those made in 

Hord, Leonard, and Loker because instead of merely expressing regret or curiosity about 

Moore’s decision not to testify, the jurors’ statements “linked that [decision] to 

determining [Moore’s] culpability for the crime.”  We disagree.  Substantial evidence 

supports the trial court’s implicit finding the misconduct in this case consisted of brief 

passing comments in which the jurors expressed their wish Moore had testified because it 

would have been helpful to have heard his side of the story. 

 Jurors Nos. 3 and 10 did, at least initially, testify to some more troubling 

comments.  (See People v. Hord, supra, 15 Cal.App.4th at p. 728 [“if a juror were to say, 

‘The defendant didn’t testify so he is guilty,’ or ‘we will have to find the defendant guilty 
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of the greatest charges to ensure he will be adequately punished,’ the comments go 

beyond mere curiosity and lean more toward a juror’s drawing inappropriate inferences 

from areas which are off limits”].)  Specifically, Juror No. 3 originally declared that 

Jurors Nos. 7, 9, and 10 “stated that [Moore’s] failure to testify supported their belief and 

their verdict that he was guilty of murder.”  However, Juror No. 3’s testimony at the 

evidentiary hearing was to the contrary.  Juror No. 3 testified he did not remember 

anyone saying Moore’s failure to testify supported their belief he was guilty.12  

Furthermore, Jurors Nos. 7, 9, and 10 all explicitly denied making such a statement.  Nor 

did other jurors recall such statements having been made.  Juror No. 3 ultimately 

retracted his testimony regarding the statements made by Jurors Nos. 7, 9, and 10, and 

Juror No. 3’s hypotheses regarding other jurors’ mental processes are clearly 

inadmissible (Evid. Code, § 1150). 

 In his initial declaration, Juror No. 10 also declared that, among other things, 

jurors stated Moore should have testified “to protect his innocence,” “had [Moore] . . . 

testified regarding what occurred, it would have likely helped to lessen his degree of 

culpability,” and that “jurors continually came back to the issue that [Moore] had not 

testified to fill in the holes and unexplained questions [regarding what happened on the 

night of the shooting.]”  However, again, the other jurors were unanimous is not recalling 

any statements resembling the first two statements.  Although the “fill in the holes” 

comments were corroborated, Juror No. 10’s testimony at the evidentiary hearing 

clarified that such comments were made in the context of the jurors considering defense 

                                              

 12 In construing the record in favor of the judgment, we could infer the trial court 

found Juror No. 3 entirely “not credible” due to inconsistencies in his declarations and 

sworn testimony.  (See Jie v. Liang Tai Knitwear Co., supra, 89 Cal.App.4th at pp. 666–

667.)  Even if the trial court found Juror No. 3 credible in part, the court properly ignored 

that part of Juror No. 3’s testimony in which he stated he considered Moore’s failure to 

testify in reaching his verdict.  This testimony was inadmissible as it merely 

demonstrated Juror No. 3’s reasoning process.  (See Evid. Code, § 1150; People v. 

Nesler, supra, 16 Cal.4th at p. 584 [juror’s testimony that extraneous information played 

no role in her consideration of evidence is inadmissible].) 
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evidence and speculating about Moore’s possible explanations for the shooting.  Such 

comments certainly do not appear to suggest negative inferences were taken from 

Moore’s decision not to testify. 

 In contrast to Jurors Nos. 3 and 10, Jurors Nos. 2, 5, 7, 8, and 9 presented a 

consistent account of the limited nature and extent of the jurors’ discussion of Moore’s 

failure to testify.  On this record, we cannot question the trial court’s implicit crediting of 

those jurors who only recalled passing statements that it would have been helpful to have 

Moore’s side of the story.  (See People v. Nesler, supra, 16 Cal.4th at p. 582; In re 

Carpenter, supra, 9 Cal.4th at p. 646.)  Substantial evidence supports the trial court’s 

finding. 

 Most importantly, even if the trial court found some juror statements suggested 

negative inferences, reversal is not mandated.  (People v. Lavender, supra, 60 Cal.4th at 

p. 689 [“[t]he likelihood that comments drawing inappropriate inferences from a 

defendant’s decision not to testify pose an increased ‘chance of prejudice’ . . . as 

compared to comments merely expressing curiosity about a defendant’s decision does not 

mean that an explicit reminder to the jury that this is a forbidden topic would necessarily 

be ineffective at dispelling the presumption of prejudice”]; Hord, supra, 15 Cal.App.4th 

at p. 728; Loker, supra, 44 Cal.4th at p. 749.)  Just as in Hord and Loker, substantial 

evidence supports the trial court’s implied finding that, whenever the subject came up, 

jurors were admonished not to consider Moore’s decision not to testify.  The jurors were 

ultimately unanimous on this point.  Juror No. 3 may have initially declared he did not 

hear “any juror actually stop further discussion regarding [Moore’s] failure to testify,” 

but he later conceded another juror reminded them they should not consider it. 

 Moore again maintains the facts of this case are distinguishable because, whatever 

reminders may have been given in this case, discussion continued over a significant 

amount of time about Moore’s failure to testify.  “Where . . . a mistake by one or more 

jurors during deliberations is promptly followed by a reminder from a fellow juror to 

disregard a defendant’s decision not to take the stand—and the discussion of the 

forbidden topic thereafter ceases, without any objective evidence that the reminder of the 
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court’s instructions was ineffective—the reminder tends strongly to rebut the 

presumption that ‘[t]he defendant’s failure to testify may still have affected the decision 

of at least one of the jurors.’ ”  (People v. Lavender, supra, 60 Cal.4th at p. 691, italics 

added.)  In contrast, “a persistent refusal to follow the court’s instructions would tend to 

confirm the prejudicial effect of the misconduct.”  (Id. at p. 692.) 

 Jurors Nos. 3 and 10 testified that Moore’s decision not to testify was discussed 

for somewhere between 30 minutes up to four hours over the course of two days of 

deliberations.  However, the trial court’s implicit discrediting of these statements is 

supported by the record.  Simply put, the testimony was conclusory; none of the jurors, 

including Nos. 3 and 10, testified about anything more than, at most, a few minutes of 

conversation.  Juror No. 3 was the only juror to suggest the admonitions of other jurors 

were ineffective.  And as we have previously stated, we are in no position to second 

guess the trial court’s implicit discrediting of Juror No. 3, who appears to have based that 

conclusion on his own “second thoughts” about the verdict, rather than any overt act 

corroborated by the other jurors. 

 We see no meaningful basis on which to distinguish this case from Hord, Leonard, 

and Loker.  Nor can we agree with Moore that the evidence supporting the jury’s second 

degree murder verdict is weak.  Timothy testified that Moore aimed a loaded rifle at 

Brown’s chest and, after being warned to put the gun down, Moore pulled the trigger.  

Other evidence, including Moore’s own admissions, corroborated Timothy’s account and 

suggested Moore was conscious of his actions and their natural and probable 

consequences.  Substantial evidence supports the trial court’s findings and our 

independent review of the record shows no substantial likelihood of prejudice. 

 3. Reference to Extraneous Matters 

 Moore also refers to another alleged instance of juror misconduct disclosed by 

Juror No. 3’s initial declaration and contends it should have been the basis for a new trial.  

Moore relies on statements purportedly made by Juror No. 10 and related by Juror No. 3.  

Specifically, Juror No. 3 stated:  “Juror #10 stated during deliberations that this case was 

similar to Dick Cheney shooting his friend in the woods except that Dick Cheney wasn’t 
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drunk.  He further expressed to the jurors his belief that [Moore] must be guilty based 

upon a comparison [of] the facts involving Dick Cheney.  He also stated that in the 

Trayvon Martin/Zimmerman trial, justice was not served.  Then he stated in this trial the 

jury made the right conclusion in comparison.”  At the evidentiary hearing, Juror No. 3 

indicated the statements were made after circulation of the completed verdict form but 

before final submission of the verdict. 

 The People contend Moore forfeited this argument by failing to raise the issue in 

his motion for new trial or press for a ruling in the trial court.  We agree.  (See People v. 

Dykes, supra, 46 Cal.4th at p. 808, fn. 22; People v. Masotti (2008) 163 Cal.App.4th 504, 

508 [“[a] motion for new trial may be granted only upon a ground raised in the motion”]; 

People v. Williams (1957) 153 Cal.App.2d 21, 25 [grounds for new trial motion “may not 

be presented for the first time on appeal”].)  Moore submitted Juror No. 3’s declaration 

containing the statements regarding Dick Cheney and Trayvon Martin in support of his 

motion for new trial.  The statements are also briefly referenced on one page of the 

memorandum in support of motion for new trial.  However, such statements were never 

asserted to be an independent basis for granting the motion for new trial. 

 Furthermore, as Moore recognizes in his reply brief, the trial court’s tentative 

ruling stated its intent to strike the currently challenged portion of Juror No. 3’s 

declaration as inadmissible evidence of deliberative process.  It explained:  “[T]he court 

is not considering any of the deliberations or the thinking process of any of the jurors.  

That is beyond the scope of something this Court could consider. [¶] . . . [¶] So there are 

aspects of these declarations that I do intend to strike because they are beyond something 

this Court can consider.”  The trial court made clear that, although the evidentiary hearing 

would be limited to considering overt acts regarding Moore’s decision not to testify, the 

parties could secure a final ruling after the evidentiary hearing.  Nevertheless, Moore did 

not object to this tentative ruling, or otherwise raise the issue, other than to suggest the 

statements gave corroborating context for his other jury misconduct claims. 

 In any event, we review the trial court’s admissibility determination for an abuse 

of discretion.  (Barboni v. Tuomi (2012) 210 Cal.App.4th 340, 345.)  Even if Moore did 
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not forfeit the instant claim, we cannot agree the trial court abused its discretion by 

excluding this evidence of alleged misconduct.13  We are not persuaded by Moore’s 

claim that Juror No. 10’s statements are admissible as “overt acts.”  Moore contends 

Juror No. 10’s statements constituted evidence that the jurors were improperly exposed to 

extraneous information outside the evidence and the statements themselves constitute 

misconduct because they show Juror No. 10, who is African American, was actually 

influenced by such outside information and racially biased against Moore.  

 The facts of this case have little in common with the authority on which Moore 

relies to support this position.  (See In re Stankewitz, supra, 40 Cal.3d at pp. 396, 398–

400 [juror’s erroneous legal advice to other jurors was admissible evidence of 

misconduct]; Grobeson v. City of Los Angeles, supra, 190 Cal.App.4th at pp. 784, 790–

791 [juror’s statement during trial that she had made up her mind and was not going to 

listen to “the rest of the stupid argument” was admissible evidence of misconduct]; 

Clemens v. Regents of University of California (1971) 20 Cal.App.3d 356, 363 [juror’s 

statement “nobody is never going to change my mind” was admissible evidence of 

misconduct].) 

 That Juror No. 10 made the statements attributed to him by Juror No. 3 is not 

misconduct in and of itself.  Juror No. 10’s statement does not, by itself, show a juror 

injected facts or law about Moore’s case that were outside the evidence.  (See People v. 

Nesler, supra, 16 Cal.4th at p. 578 [“[j]uror misconduct, such as the receipt of 

information about a party or the case that was not part of the evidence received at trial, 

. . . may establish juror bias” (italics added)].)  Nor do the statements show Juror No. 10 

prejudged Moore’s case.  Moore’s briefing itself makes clear he sought to have Juror No. 

3’s recitation of Juror No. 10’s out of court statements considered “as a reflection on why 

[Juror No. 10] would support a verdict of second degree murder.”  Accordingly, we agree 

                                              

 13 For the first time in his reply brief, Moore suggests he received ineffective 

assistance of counsel if his trial counsel forfeited the instant argument.  Moore has not 

shown a good reason for waiting until his reply brief to raise an ineffective assistance of 

counsel claim.  However, we need not consider the argument. 
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with the People that the challenged portion of Juror No. 3’s declaration was inadmissible 

to impeach the verdict.  (See People v. Duran (1996) 50 Cal.App.4th 103, 113 [“when a 

juror in the course of deliberations gives the reasons for his or her vote, the words are 

simply a verbal reflection of the juror’s mental processes”]; People v. Danks, supra, 32 

Cal.4th at p. 302 [same]; People v. Lewis (2001) 26 Cal.4th 334, 391 [juror statement 

sharing personal religious view and how he reconciled his vote for death penalty is 

inadmissible].) 

 The excluded portion of Juror No. 3’s declaration relates solely to Juror No. 10’s 

mental processes and subjective reasoning.  The court did not abuse its discretion in 

excluding such evidence.  For all the reasons stated above, the trial court did not err in 

denying Moore’s motion for a new trial. 

B. Jury Instruction 

 Moore also contends his second degree murder conviction should be reversed 

because the jury was improperly instructed.  Moore’s position is that an instruction given 

on involuntary manslaughter, pursuant to CALCRIM No. 626, relieved the prosecution of 

its burden to prove malice beyond a reasonable doubt in order to obtain a conviction for 

murder.  Moore did not object to this instruction at trial.  In fact, apparently making a 

tactical decision that a conviction on the lesser offense would be preferable, he 

specifically requested that CALCRIM No. 626 be given without any modification.  

Although this raises a serious question regarding whether the instant claim was preserved 

for our review, we nonetheless proceed to the merits.14 

 In order to provide context for Moore’s legal arguments, we first review the law of 

homicide, and specifically the distinctions between first and second degree murder and 

involuntary manslaughter.  “Murder is the unlawful killing of a human being . . . with 

malice aforethought.”  (§ 187, subd. (a); People v. Rios (2000) 23 Cal.4th 450, 460.)  

                                              

 14 The People do not raise invited error or forfeiture, and Moore asserts 

section 1259 permits us “[to] review any instruction given, refused or modified, even 

though no objection was made thereto in the lower court, if the substantial rights of the 

defendant were affected thereby.” 
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Malice may be express or implied.  (§ 188.)  Express malice is shown by the defendant’s 

intent to unlawfully kill.  (People v. Perez (2010) 50 Cal.4th 222, 233, fn. 7.)  “ ‘Malice 

is implied . . . when a killing results from an intentional act, the natural consequences of 

which are dangerous to human life, and the act is deliberately performed with knowledge 

of the danger to, and with conscious disregard for, human life.’ ”  (People v. Carlson 

(2011) 200 Cal.App.4th 695, 703.)  Thus, malice exists if the homicide was committed 

with an intent to kill or with a conscious disregard for danger to human life.  (Rios, at 

p. 460.) 

 First degree murder is a killing that is premeditated and deliberate, that occurs 

during the commission of certain enumerated felonies (statutory felony murder), or that 

occurs under other specified circumstances not relevant here, where malice is not negated 

by heat of passion or imperfect self-defense.  (§ 189; People v. Rios, supra, 23 Cal.4th at 

p. 465.)  Second degree murder is any other killing committed with an intent to kill or 

conscious disregard for danger to human life “but without the additional elements, such 

as willfulness, premeditation, and deliberation, that would support a conviction of first 

degree murder.”  (People v. Knoller (2007) 41 Cal.4th 139, 151; accord, § 189.) 

 Involuntary manslaughter is defined by statute as “the unlawful killing of a human 

being without malice . . . [¶] . . . [¶] . . . in the commission of an unlawful act, not 

amounting to felony; or in the commission of a lawful act which might produce death, in 

an unlawful manner, or without due caution and circumspection,” excepting acts 

committed in the driving of a vehicle.  (§ 192, subd. (b).)  “[T]here are three types of 

predicate acts that may underlie involuntary manslaughter:  a misdemeanor, a lawful act, 

or a noninherently dangerous felony.  All three acts require the same mens rea of criminal 

negligence.”  (People v. Butler (2010) 187 Cal.App.4th 998, 1012.)  “The term ‘unlawful 

act, not amounting to felony’ as used in section 192(b) codifies the traditional common 

law form of involuntary manslaughter as the predicate for finding that a homicide 

committed without malice was involuntary manslaughter.”  (People v. Cox (2000) 

23 Cal.4th 665, 671.)  This first clause, which is often referred to as the misdemeanor 

manslaughter rule, applies only if the underlying misdemeanor committed is dangerous to 
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human life or safety, not in the abstract, but under the circumstances of its commission 

and is committed with criminal intent or criminal negligence.  (Id. at p. 675.)  Under this 

theory, “an accidental shooting that occurs while the defendant is brandishing a firearm in 

violation of section 417 could be involuntary manslaughter.”  (People v. Thomas, supra, 

53 Cal.4th at p. 814.) 

 Under section 192 subdivision (b)’s second clause, “without due caution and 

circumspection” has been construed to require criminal negligence.  (People v. Penny 

(1955) 44 Cal.2d 861, 879.)  Other nonstatutory theories of involuntary manslaughter 

have also been recognized.  A killing while one is unconscious of one’s acts due to 

voluntary intoxication is also involuntary manslaughter.  (People v. Abilez (2007) 

41 Cal.4th 472, 516.)  Although “ ‘[u]nconsciousness is ordinarily a complete defense to 

a charge of criminal homicide . . . [i]f the state of unconsciousness results from 

intoxication voluntarily induced, . . . it is not a complete defense.  ([Former] Pen. Code, 

§ 22.)’ ”  (People v. Ochoa (1998) 19 Cal.4th 353, 423; accord § 29.4.)  “When a person 

renders himself or herself unconscious through voluntary intoxication and kills in that 

state, the killing is attributed to his or her negligence in self-intoxicating to that point, and 

is treated as involuntary manslaughter.”  (Ibid.) 

 We review the trial court’s jury instructions independently.  (People v. Guiuan 

(1998) 18 Cal.4th 558, 569.)  “ ‘In considering a claim of instructional error we must first 

ascertain what the relevant law provides, and then determine what meaning the 

instruction given conveys.  The test is whether there is a reasonable likelihood that the 

jury understood the instruction in a manner that violated the defendant’s rights.’  

[Citation.]  We determine the correctness of the jury instructions from the entire charge 

of the court, not from considering only parts of an instruction or one particular 

instruction.  [Citation.]  The absence of an essential element from one instruction may be 

cured by another instruction or the instructions taken as a whole.  [Citation.]  Further, in 

examining the entire charge we assume that jurors are ‘ “ ‘ “intelligent persons and 

capable of understanding and correlating all jury instructions which are given.” ’ ” ’ ”  

(People v. Smith (2008) 168 Cal.App.4th 7, 13.)  The entirety of the court’s instructions 
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contradict Moore’s contention that the burden of proof was reversed or that the jury could 

convict him of involuntary manslaughter only on an unconsciousness theory, even if 

malice was not proven beyond a reasonable doubt.  

 Pursuant to CALCRIM No. 626, the trial court instructed the jury:  “Voluntary 

intoxication may cause a person to be unconscious of his or her actions.  A very 

intoxicated person may still be capable of physical movement but may not be aware of 

his or her actions or the nature of those actions. [¶] A person is voluntarily intoxicated if 

he or she becomes intoxicated by willingly using any intoxicating drink or other 

substance knowing that it could produce an intoxicating effect, or willingly assuming the 

risk of that effect. [¶] When a person voluntarily causes his or her own intoxication to the 

point of unconsciousness, the person assumes the risk that while unconscious he or she 

will commit acts inherently dangerous to human life.  If someone dies as a result of the 

actions of a person who was unconscious due to voluntary intoxication, then the killing is 

involuntary manslaughter. [¶] Involuntary manslaughter has been proved if you find 

beyond a reasonable doubt that: [¶] 1. The defendant killed without legal justification or 

excuse; [¶] 2. The defendant did not act with the intent to kill; [¶] 3. The defendant did 

not act with a conscious disregard for human life; [¶] AND [¶] 4. As a result of voluntary 

intoxication, the defendant was not conscious of his actions or the nature of those actions. 

[¶] The People have the burden of proving beyond a reasonable doubt that the defendant 

was not unconscious.  If the People have not met this burden, you must find the defendant 

not guilty of murder.”  (Italics omitted & added.) 

 Moore contends the above instruction is “incorrect” because, under italicized 

paragraphs 2 and 3 above, CALCRIM No. 626 erroneously shifted the burden to the 

defense to prove the absence of an intent to kill and the absence of a conscious disregard 

for human life in order to secure a verdict of involuntary manslaughter and preclude a 

verdict of second degree murder.  In other words, he complains the instruction is 

erroneous because it does not state “involuntary manslaughter has been proved if the jury 

finds beyond a reasonable doubt that the defendant did kill without legal justification or 

excuse, but further concludes that the prosecution has failed to prove beyond a 
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reasonable doubt the presence of malice—i.e., that the defendant acted with the intent to 

kill or acted with a subjective and conscious disregard for human life.” 

 There is no reasonable likelihood the jury could have believed that, in order to be 

acquitted of second degree murder, Moore had the burden to prove the absence of malice 

beyond a reasonable doubt.  Nothing in CALCRIM No. 626 places the burden of proof 

on Moore.  The jury was given the standard reasonable doubt instruction (CALCRIM 

No. 220), by which it was informed:  “A defendant in a criminal case is presumed to be 

innocent.  This presumption requires that the People prove a defendant guilty beyond a 

reasonable doubt.  Whenever I tell you the People must prove something, I mean they 

must prove it beyond a reasonable doubt. [¶] . . . [¶] . . . Unless the evidence proves the 

defendant guilty beyond a reasonable doubt, he is entitled to an acquittal and you must 

find him not guilty.”  Most importantly, the jury was instructed the People had the burden 

to prove all the elements of second degree murder.  From these two instructions alone, we 

can assume the jury understood they must acquit Moore if they had a reasonable doubt 

whether the People proved malice. 

 The jury was also instructed, under CALCRIM No. 580, on misdemeanor 

manslaughter/lawful act theories of involuntary manslaughter. That instruction provides:  

“When a person commits an unlawful killing but does not intend to kill and does not act 

with conscious disregard for human life, then the crime is involuntary manslaughter. 

[¶] The difference between other homicide offenses and involuntary manslaughter 

depends on whether the person was aware of the risk to life that his or her actions created 

and consciously disregarded that risk.  An unlawful killing caused by a willful act done 

with full knowledge and awareness that the person is endangering the life of another, and 

done in conscious disregard of that risk, is voluntary manslaughter or murder.  An 

unlawful killing resulting from a willful act committed without intent to kill and without 

conscious disregard of the risk to human life is involuntary manslaughter. [¶] . . . [¶] In 

order to prove murder, the People have the burden of proving beyond a reasonable doubt 

that the defendant acted with intent to kill or with conscious disregard for human life.  If 

the People have not met either of these burdens, you must find the defendant not guilty of 
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murder.”  (Italics added.)  Moore’s trial counsel emphasized the italicized language in 

closing argument. 

 The trial court’s entire charge to the jury made clear the People had the burden of 

proof on both murder and involuntary manslaughter.  This burden was in no way altered 

by the fact that Moore’s trial counsel urged the jury to reject second degree murder and 

convict Moore of, at most, involuntary manslaughter.15  (See Carella v. California (1989) 

491 U.S. 263, 265 [prosecution bears burden of proving all elements of an offense 

beyond a reasonable doubt.].)  

 Moore also contends CALCRIM No. 626 improperly instructed the jury that a 

conviction for involuntary manslaughter, on any theory, required not only the absence of 

malice but also that Moore lacked consciousness at the time the rifle was fired.  Thus, 

Moore insists the instruction “effectively limited [his] defenses to the single one of lack 

of consciousness.  The jury was precluded from returning a verdict of involuntary 

manslaughter based on the theory that, while [Moore] was conscious at the time, the 

shooting was accidental rather than intentional, and thus non-malicious.”  Our previous 

recitation of CALCRIM No. 580 refutes Moore’s contention.  There is no conflict in the 

two instructions.  CALCRIM Nos. 580 and 626 simply instruct on two distinct theories of 

involuntary manslaughter.  (People v. Turk (2008) 164 Cal.App.4th 1361, 1381, fn. 15.)  

There is no reasonable likelihood the jury would have concluded it could only convict 

Moore of involuntary manslaughter if he was unconscious at the time the rifle was fired. 

                                              

 15 To the extent Moore suggests voluntary intoxication is a complete defense to 

second degree murder, he is incorrect.  With respect to murder prosecutions, voluntary 

intoxication evidence is admissible as to whether the defendant premeditated, and 

deliberated, or harbored express malice aforethought.  (People v. Timms (2007) 

151 Cal.App.4th 1292, 1296–1297; § 29.4, subd. (b).)  However, voluntary intoxication 

can no longer be used to negate implied malice in a second degree murder prosecution.  

(People v. Ferguson (2011) 194 Cal.App.4th 1070, 1081; People v. Timms, supra, 

151 Cal.App.4th at pp. 1298, 1300–1301; § 29.4, subds. (a), (b).) 
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 The trial court did not err in instructing the jury with CALCRIM No. 626.16 

III. DISPOSITION 

 The judgment is affirmed. 
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 16 Accordingly, we need not address the ineffective assistance of counsel claim 

Moore asserts, for the first time, in his reply brief.  It is also unnecessary to address the 

People’s alternative argument that there is no substantial evidence Moore was 

unconscious and the trial court had no obligation to instruct the jury regarding this theory 

of involuntary manslaughter.   


